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1 No. 2254-H. C. 

Piled April 3, 1942. Charles E. Stewart, Clerk. 

In the United States District Court for the District of Columbia 
J. Ralph DeMarcos, pe t iti oner 
v. 

Dr. Winfred Overholser, Supt. of St. Elizabeths Hospital, 

RESPONDENT 

In re: Habeas Corpus for Petitioner 

The Honorable Chief Justice of the United States District 
Court for the District of Columbia: 

Comes now your petitioner who sets forth and says: 


That he is a native-born citizen of the State of Tennessee 
and that his domicile is now and always has been the said 
State of Tennessee. 

2 

That he is now, and since April 5,1939, has been, confined in 
the prison Annex of St. Elizabeths Hospital although there is 
not and has not been either conviction or criminal charge 
against him. 

3 

That respondent has persistently refused to return your peti¬ 
tioner to the jurisdiction of the State of Tennessee and which 
State is petitioner’s legal domicile. 

2 4 

It is asserted that respondent has not shown and can¬ 
not show in fact, that petitioner has ever established or claimed 
any domicile outside the State of Tennessee. 

5 

It is further set forth that between September 15,1941, and 
October 15, 1941, our, Robert J. DeMarcus of Indianapolis^ 

611822 —(S 
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Indiana, and who is a nephew of petitioner, did file with the 
respondent an application for your petitioner’s release to the 
said nephew’ in accordance w’ith Public Act #359 of the 1st ses¬ 
sion of 76th Congress, being House Resolution #7086 and 
Titled “An Act to provide for Insanity proceedings in the Dis¬ 
trict of Columbia,” and which Act was approved August 9th, 
1939. 

6 

It is set forth, and will be shown to the Court, that respondent 
did refuse, in violation of the aforementioned Act, to release 
your petitioner to his nephew in accordance with the provisions 
of the said Act. 

7 

It is also asserted that respondent has and does now refuse to 
comply with the Act of March 2, 1929 (45 Stat., 1495, U. S. C. 
Sec. 196 (a)). 

8 

Your petitioner admits that on May 14,1940, in the Court of 
Mr. Justice Letts, he was found by a jury to be of unsound mind 
but your petitioner humbly contends now, as he did then, that 
the trial w’as not only faulty and that a mistrial should 
3 have been allowed by the Court but also that the verdict 
was not consonant with the actual facts as adduced at the 
trial and that furthermore, although petitioner requested his at¬ 
torney to file notice of appeal, nevertheless, due to negligence 
or indifference of his attorney, no notice of appeal was given to 
the Clerk of the United States District Court and your peti¬ 
tioner was therefore wrongfully deprived of his right of appeal 
from the verdict of the jury. 


9 

Your petitioner denies that he is now or ever has been of un¬ 
sound mind and he further denies that he was ever legally 
adjudged of unsound mind in Canada; is prepared to show that 
no legal machinery existed for the adjudication of insanity 
charges against Canadian prisoners at the time your petitioner 
was confined in a Canadian prison and that indeed no such 
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legislation was submitted prior to 1939 and at which time your 
petitioner had been unjustly and without due process of law 
imprisoned as stated in paragraph (2) two of this petition. 

10 

Wherefore your petitioner contends that for the aforemen¬ 
tioned and divers other reasons which will be shown at the trial, 
he is unlawfully restrained of his liberty and that his Constitu¬ 
tional rights are violated and he therefore prays the Honorable 
Court for relief in one of the following three (3) forms to wit: 

(A) That he be returned to his domicile of origin in 
Tennessee. 

4 (B) That he be released to his nephew in accordance 

with the aforecited Act of August 9th, 1939. 

(C) That he be examined as to both his physical and mental 
health by one or more competent physicians in accordance with 
Rule 35 (a) of Federal Rules of Civil Procedure and of subdivi¬ 
sion (1) one of Rule 35 (b) of same; provided however that 
said examination shall not be made by any physician or phy¬ 
sicians who are employed by the United States Government nor 
any of its branches or agencies including the District of Co¬ 
lumbia and the District Commission on Mental Health and 
provided further, that for the trial of the issues herein named 
your petitioner invokes without reserve, except as provided in 
Rule 39 (b), all the provisions of Rule 38 (a) and (b) of Federal 
Rules of Civil Procedure, and also Rule 80 (a) and (b) of same. 
And your petitioner further prays the Honorable Court for any 
other redress which may be deemed just and proper, and it is 
respectfully requested that this action be assigned to some 
Court other than that of Mr. Justice Luhring or that of Mr. Jus¬ 
tice Letts. 

J. Ralph DeMarcos. 

Subscribed and sworn to before me this 31st day of March 
1942. 


Roscoe S. Aull. 
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7 In the District Court of the United States for the 

District of Columbia 

Habeas Corpus No. 2254 

J. Ralph DeMarcos, petitioner 
vs. 

Dr. Winfred Overholser, respondent 

Filed Apr. 14, 1942. Charles E. Stewart, Clerk. 

Answer to Petition and return to writ 

The respondent in the above-entitled action, Dr. Winfred 
Overholser, Superintendent of Saint Elizabeths Hospital, 
Washington, D. C., for his answer to the petition and his re¬ 
turn to the writ of habeas corpus, heretofore issued, states the 
following: 

(1) Respondent denies Paragraphs 1, 3, 4, and 7 of peti¬ 
tioner’s petition, and states that the question of petitioner’s 
domicile has heretofore been determined in the District Court 
of the United States, Washington, D. C., in Habeas Corpus 
No. 2095, in re J. Ralph DeMarcos, wherein the petitioner 
was held not to be a legal resident of the State of Tennessee nor 
was he entitled to a transfer to the State of Tennessee; that 
for these and other reasons the writ was discharged on Septem¬ 
ber 18,1940; that on appeal to the United States Court of Ap¬ 
peals in the District of Columbia the said action of the lower 
court was heard on January 14,1941, and affirmed by said court 
on May 5,1941; that thereafter a writ of certiorari was denied 
by the Supreme Court of the United States on October 19,1941; 
that, therefore, the contentions advanced by the petitioner in 
the above-mentioned paragraphs are res adjudicata to the 

present cause of action; that a certified copy of such 

8 findings of fact and conclusions of law and the order of 
court in Habeas Corpus No. 2095 are hereto annexed 

and made a part hereof. 

(2) Respondent admits that the petitioner is confined in the 
Howard Hall Building at Saint Elizabeths Hospital, but denies 
it is a “prison annex” as alleged in Paragraph 2 of petitioner’s 
petition, and states further that such place is merely one of 
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I 

maximum security and the petitioner was and is being cared for 
there for the reason that the petitioner was convicted of man¬ 
slaughter in Canada, and was serving a life sentence there prior 
to his being transferred, at his own request, to the custody of the I 
respondent under the provisions of Section 196 (a), Title 24, j 
United States Code, as was also determined in the Habeas 
Corpus Action No. 2095, heretofore mentioned. 

(3) Respondent admits that he received an application from j. 
Robert J. DeMarcos requesting the petitioner’s release as al¬ 
leged in Paragraphs 5 and 6 of petitioner’s petition, and that 
such application was refused; that it is assumed that petition 
refers to Section 8 of the Act relating to insanity proceedings 
approved August 9,1939, which states: 

«* • * if n appears that a person found to be insane is 
harmless, and his or her relatives or committee of his or her per¬ 
son are willing and able properly to care for such insane person 
at some place or institution other than Saint Elizabeths Hos¬ 
pital, the judge may order that such insane person be placed 
in the care and custody of such relatives or such committee 
upon their entering into an undertaking to provide for such 
insane person as the court may direct * * *” 

That for the reason that it was and is the opinion of the respond¬ 
ent, and the court as expressed in Habeas Corpus No. 2095, 
heretofore mentioned, that the petitioner was and is of unsound 
mind and dangerous, and consequently, not harmless within 
the meaning of the above mentioned section, the request 
was refused and the petitioner retained in the custody of the 
respondent. 

9 (4) Respondent denies the allegations contained in 

Paragraph 8 of petitioner’s petition. 

(5) Respondent states that he is without knowledge suf¬ 
ficient to form a belief as to the veracity of the allegations con¬ 
tained in Paragraph 9 of petitioner’s petition, and for that rea¬ 
son denies the same. 

It is the opinion of the respondent, therefore, that the peti¬ 
tioner, J. Ralph DeMarcos, is of unsound mind, suffering from 
Paranoia, and that he would be dangerous were he to be dis¬ 
charged into the community. 
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WHEREFORE, the premises considered, the respondent 
prays that the writ herein be discharged, the petition dismissed, 
and the petitioner remanded to the custody of the respondent. 

Winfred Overholser, 

Winfred Overholser, M. D., 
Superintendent, Saint Elizabeths Hospital. 

District of Columbia, s$; 

I, Dr. Winfred Overholser, solemnly swear that I am Super¬ 
intendent of Saint Elizabeths Hospital and have read the fore¬ 
going return and answer by me subscribed and know the con¬ 
tents thereof; and verily believe the same to be true. 

Winfred Overholser, 

Winfred Overholser, M. D., 
Superintendent, Saint Elizabeths Hospital. 
Sworn to before me this 13th day of April 1942. 


Allen J. Krouse, 

Ass’t U. S. Atty., 

Atty. for respondent. 


Roscoe S. Aull, 

Notary Public. 


40 In the District Court of the United States for the 

District of Columbia 


Habeas Corpus No. 2254 

J. Ralph DeMarcos, petitioner 
vs. 

Dr. Winfred Overholser, respondent 

Filed Dec. 22,1942. Charles E. Stewart, Clerk. 

Memorandum for the Clerk 

This cause coming on to be heard, upon the petition and the 
return and answer thereto, petitioner, acting through counsel, 
made known to the Court that he would abandon his conten¬ 
tions, 

(1) That his place of domicile is in Tennessee or elsewhere 
than in the District of Columbia, and, 
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(2) That, though insane, he is harmless and, therefore, en¬ 
titled by Section 21-317 (D. C. Code (1940)) to be released into 
the custody of such person who should give such undertaking 
as the Court might approve. 

Petitioner, acting through counsel, raised, and rested his case 
on, the following issues: 

(1) That he is entitled to have the issue of his present mental 
condition tried by a jury in this proceeding ; 

(2) That he is entitled to have a stenographer appointed by 
the Court under rule 80 (a) (b) of the Federal Rules of Civil 
Procedure; 

(3) That he is entitled to have the Court appoint medical 
experts to assist him in the presentation of this case. 

Petitioner, acting through counsel, declined to present evi¬ 
dence as to his present mental condition in this proceeding, ex¬ 
cept before a jury. 

Petitioner, acting through counsel, neither presented 
41 or made offer of proof as to allegation of his petition 
that the proceedings in Lunacy Cause No. 20132, where¬ 
in he was found of unsound mind in the District Court of the 
United States for the District of Columbia on May 14, 1940, 
were irregular and invalid. 

Wherefore, the Court makes the following conclusions of law: 

(1) Petitioner has waived his right to have the Court, sit¬ 
ting without the aid of a jury, inquire into his present mental 
condition in this habeas corpus proceeding. 

(2) Petitioner is not entitled to demand a jury trial as of 
right in such a proceeding. 

(3) Petitioner is not entitled to have the Court appoint a 
stenographer to report the proceedings of this case. 

(4) Petitioner is not entitled to have the Court appoint ex¬ 
pert medical witnesses to assist him in the presentation of his 
case in this proceeding. 

(5) Petitioner is not entitled to be discharged from the 
custody of respondent. 

Matthew F. McGuire, 
Matthew F. McGuire, 

Justice. 
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42 In the District Court of the United States for the 

District of Columbia 

Habeas Corpus No. 2254 

J. Ralph DeMarcos, petitioner 
vs. 

Dr. Winfred Overholser, respondent 
Filed Dec. 22, 1942. Charles E. Stewart, Clerk. 

Order 

This case coining on to be heard, upon the petition and the 
return and answer thereto, and the argument of counsel, and the 
Court having made conclusions of law, it is this 22d day of 
December 1942, 

Ordered, That the petition be dismissed, the writ discharged 
and the petitioner remanded into the custody of the respondent. 

Matthew F. McGuire, 
Matthew F. McGuire, 

Justice. 
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In the United States Court of Appeals 
for the District of Columbia 

January Term, 1943 
No. 8441 

J. Ralph De Marcos, appellant 
vs. 

Dr. Winfred Overholser, Superintendent of 
Saint Elizabeths Hospital, appellee 


APPEAL FROM THE DISTRICT COURT OF THE UNITED STATES 
FOR THE DISTRICT OF COLUMBIA 


BRIEF ON BEHALF OF APPELLEE 


JURISDICTIONAL STATEMENT 

This is an appeal from a final order of the District Court of 
the United States for the District of Columbia, dismissing a 
petition for a writ of habeas corpus, discharging the writ, and 
remanding appellant (petitioner) to the custody of appellee 
(respondent) (R. 42). 

The District Court had jurisdiction to entertain the petition 
for a writ of habeas corpus by virtue of Sec. 16-801, D. C. Code 
(1940). This Court of Appeals has jurisdiction to entertain 
an appeal from a final order in a habeas corpus proceeding in 
the District Court by virtue of Sec. 17-101, D. C. Code (1940). 

counter statement of the case 

This Court of Appeals has previously entertained two ap¬ 
peals by appellant, J. Ralph De Marcos, from orders of the 
District Court dismissing petitions for writs of habeas corpus. 


(i) 


2 


In De Marcos v. Overholser, 74 App. D. C. 42, 122 F. 2d 16 
(1941), this Court affirmed an order of the District Court dis¬ 
missing the petition and discharging the writ in Habeas Cor¬ 
pus No. 2095. In that proceeding, appellant’s claim for relief 
was to be returned to Tennessee on the ground that he was a 
resident of that State, and entitled to be returned thereto by- 
virtue of the provisions of Sec. 21-317, D. C. Code (1940), 
being Sec. 8 of an Act of August 9, 1939, 53 Stat. 1297, entitled 
“An Act to provide for insanity proceedings in the District 
of Columbia.” In that proceeding, the District Court found 
that appellant had abandoned any legal residence he might 
have had in Tennessee. This Court of Appeals affirmed that 
finding. 

The present proceeding was originally instituted on April 3, 
1942, by the filing of a petition for a writ of habeas corpus 
(R. 1). The number of this proceeding in the District Court 
was Habeas Corpus No. 2254. Dr. Winfred Overholser, Super¬ 
intendent of Saint Elizabeths Hospital, was named as respond¬ 
ent therein. By this petition, petitioner prayed to be dis¬ 
charged from Saint Elizabeths Hospital on the following 
grounds: (1) That he is domiciled in Tennessee and entitled 
to be returned thereto; (2) That he should be released into 
the custody of his nephew, Robert J. De Marcos, of Indian¬ 
apolis, Indiana; (3) That the proceedings in Insanity No. 
20132, wherein petitioner was found to be of unsound mind 
on May 14, 1940, in the District Court of the United States 
for the District of Columbia, were irregular and that he was 
deprived of an opportunity to appeal; (4) That he is now 
of sound mind. As incidental relief, auxiliary to the trial pro¬ 
ceedings, petitioner in Paragraph 10 (c) of his petition (R. 3-4) 
demanded (1) that he be examined by physicians to determine 
his mental condition, said physicians to be private prac¬ 
titioners, (2) that a jury be called to try the issues in the case; 
(3) that a stenographer be appointed to report the proceedings. 

In connection with his petition, petitioner filed an affidavit 
in forma pauperis (R. 5) and the Court accordingly ordered 
that prepayment of costs be waived (R. 6). 

Respondent’s return (R. 7-9) pleaded that the issue of peti¬ 
tioner’s domicile was res judicata by virtue of the decision of 
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this Court of Appeals; (2) stated that petitioner was not 
"harmless” within the meaning of Sec. 21-317, D. C. Code 
(1940), and therefore was not entitled to be released into the 
custody of his nephew; (3) denied that the proceedings in 
Insanity No. 20132 were irregular; (4) denied that petitioner 
was of sound mind, and prayed that the writ be discharged. 

The cause was first heard on April 14 and 22,1942 (R. 12,25). 
At that time petitioner was not represented by counsel and 
conducted his own case. In those proceedings, the Court re¬ 
fused to grant the request that a jury be called to try any of 
the issues (R. 14), refused to appoint private practitioners to 
examine petitioner, held that the issue of domicile was res 
judicata (R. 17), expressed itself as willing to hear any evidence 
on the request to be released into the custody of petitioner’s 
nephew (R. 18). and offered to hear evidence as to petitioner’s 
present mental condition (R. 27). Appellant (petitioner 
therein) declined to give any evidence as to his present mental 
condition except before a jury (R. 33). Although it does not 
appear in the present record, the Court discharged the writ by 
an order filed April 22, 1942. 

Appellant appealed the order of April 22,1942, to this Court 
of Appeals. On that appeal, appellant was represented by 
Herbert M. Bingham, Esq., who filed a brief on behalf of 
appellant. The number of this appeal was No. 8273. The 
appellee was moved to confess error by virtue of the decision 
of this Court in Howard v. Overholser (App. D. C.), 130 F. 
(2d) 429 (1942), in as much as appellant had not been rep¬ 
resented by counsel at the hearing of the cause in the trial 
court. Accordingly, on October 20, 1942, the judgment of the 
District Court discharging the writ was reversed and the cause 
remanded for further proceedings. De Marcos v. Overholser 
(App. D. C.), No. 8273, decided October 20,1942. 

On November 16, 1942, the mandate of this Court was filed 
in the District Court. On November 20. 1942, the District 
Court vacated its previous order of April 22, 1942, and ap¬ 
pointed counsel to represent petitioner in further proceedings. 
On December 1,1942, the order appointing counsel was vacated 
and other counsel, namely Joseph C. Turco, Esq., appointed 
to represent petitioner. 
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On December 22. 1942, the cause came on for hearing before 
Judge McGuire in Motions Court. Appellant was represented 
by his counsel. Appellant’s counsel then and there made 
known to the Court that he would abandon the claims (1) that 
appellant was domiciled in Tennessee, and (2) that appellant 
should be released into the custody of his nephew. No evi¬ 
dence was presented to the Court to sustain the allegation that 
the lunacy proceedings were irregular. Appellant’s counsel 
limited the issues to his demands (1) that he be given a jury 
trial; (2) that the Court appoint a stenographer to report 
the proceedings; (3) that the Court appoint private practi¬ 
tioners to examine appellant’s mental condition. Appellant, 
by counsel, declined to introduce any evidence as to his present 
mental condition except before a jury. All these matters ap¬ 
pear in the Court’s “Memorandum” (R. 40-41). In this same 
Memorandum, the trial Court concluded as a matter of law that 
appellant was not entitled to a jury trial, to have the Court 
appoint a stenographer, or to have the Court appoint expert 
medical witnesses. 

^Accordingly, on December 22, 1942, the petition was dis¬ 
missed and the writ discharged (R. 42). 

Appellant makes the allegation that the trial Court refused to 
aompel the attendance of witnesses subpoenaed by him (Brief, 
9-11). As a matter of fact, what occurred was that Drs. Win¬ 
fred Overholser. Superintendent, and Riley H. Guthrie, As¬ 
sistant Superintendent, of Saint Elizabeths Hospital, were 
subpoenaed by appellant. When the case came on to be heard 
they sent word that they would like to be excused, unless the 
Court found their testimony to be material and necessary to a 
disposition of appellant’s case, on the ground that they had no 
personal knowledge of the matters alleged and were very busy. 
They did not refuse to appear, however, and would have done so 
had the Court found it necessary that they should do so. All 
the records pertaining to appellant which the subpoenas com¬ 
manded them to produce were sent to Court in the custody of 
Dr. Lynd, who was present as a witness for respondent. The 
trial Court, however, was relieved of the necessity of ruling 
cn the necessity of the witnesses’ attendance, by the action 
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of appellant in refusing to proceed with his case in the absence 
of a jury. Though these facts do not appear of record, 
appellee deems it advisable to answer this accusation of ap¬ 
pellant out of fairness to the trial Court and the witnesses 
subpoenaed. 

Subsequent to the order of December 22, 1942, discharging, 
the writ, and on December 22,1942 (filed December 28, 1942), 
appellant gave notice of appeal (R. 43). 

Appellee desires to call the attention of the Court to the 
fact that the proceedings on appeal were very irregular, that 
the record contains much irrelevant matter, and that the 
appellant’s brief is largely devoted to issues which were aban¬ 
doned at the trial. No specification of error or points upon 
which appellant intends to rely were ever served or filed 
(F. R. C. P. 75 (d)). No designation of record was ever served 
or filed (F. R. C. P. 75 (a)), although appellee is informed that 
the Clerk of the District Court received an informal designation 
of record upon which he acted and with which he complied. 
No narrative statement of proceedings was prepared or filed 
by appellant (F. R. C. P. 75 (c)). The record actually filed 
contains a transcript of testimony taken at the previous hearing • 
of this cause on April 14 and 22, 1942 (R. 12-38), all of which 
is completely irrelevant to the present appeal, has no bearing 
on the findings and order of December 22, 1942, and is of no 
help to the Court in deciding this appeal. These irregulari¬ 
ties are to be explained by the fact that appellant has prepared 
his own case on appeal. 

STATEMENT OF ISSUES 

The issues of (1) appellant’s present domicile, and (2) 
whether he is entitled to be released into the custody of his 
nephew are not properly before this Court by reason of ap¬ 
pellant’s having abandoned them in the trial Court. Appellee 
does not feel obliged to answer appellant’s argument on these 
matters and accordingly will ignore pp. 2-12 of appellant’s 
brief. Appellant refused to try the issue of his present mental 
condition in the absence of a jury, and offered no evidence of 
irregularities in the insanity proceedings which led to his 
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i commitment. Accordingly, these matters also are not issues 
on this appeal. The issues which remain in this case involve 
those forms of auxiliary relief demanded by petitioner in Para¬ 
graph 10 (C) of his petition (R. 4), which were denied by the 
trial Court (R. 41). Accordingly, the issues may be stated 
as follows: 

I. Did the Court err in refusing to appoint expert 
i medical witnesses to examine appellant’s mental 

condition for the purpose of forming an opinion 
i to which they could testify on behalf of appel¬ 

lant? 

II. Is a petitioner for a writ of habeas corpus entitled 
to demand a jury trial of the issues involved? 

III. Is a petitioner for a writ of habeas corpus entitled 
to the services of a stenographer to report the 
proceedings at Government expense? 

i SUMMARY OF ARGUMENT 

I 

The Court did not err in refusing to appoint private medical 
experts to examine appellant and ascertain his mental condi¬ 
tion for the purpose of forming an opinion to which they could 
testify at the trial. No statute in terms authorizes a court to 
obligate the United States for the fees of expert witnesses on 
behalf of a person proceeding in forma pauperis. It is very 
doubtful whether a court has the inherent power to compel pri¬ 
vate medical experts to devote themselves to a study of the 
facts in a case for the purpose of forming an opinion to which 
i they can testify. Assuming that such a power would exist in 
an extreme case, there was no showing that it should be exer- 
i cised in the instant case. The Federal Rules of Civil Procedure 
do not confer any added rights on a litigant in forma pauperis 
in this respect. 

II 

i A habeas corpus proceeding being equitable in nature, the 
issues have never been triable as of right by a jury. This 
i Court has decided that the issue of insanity in a habeas corpus 


proceeding is not triable as of right by a jury. Barry v. White , 
62 App. D. C. 69,64 F. (2d) 707 (1933). The Federal Rules of 
Civil Procedure do not enlarge the right to demand a trial by 
jury as that right was afforded by the common law, guaranteed 
by the Constitution, or conferred by statute. 

m 

A petitioner for a writ of habeas corpus has no right to de¬ 
mand that the court appoint a stenographer to report the 
proceedings. 

ARGUMENT 

I 

The Court did not err in refusing to appoint private medical 
experts to examine into appellant’s mental condition 

In his petition, Paragraph 10 (C), (R. 4), petitioner de¬ 
manded that he be examined by competent private physicians. 
As authority for such demand petitioner relies solely on Fed¬ 
eral Rules of Civil Procedure 35 (a) and 35 (b) (1), which 
read as follows: 

RULE 35. Physical and mental examination of persons 

(a) Order for Examination. In an action in which 
the mental or physical condition of a party is in con¬ 
troversy, the court in which the action is pending 
may order him to submit to a physical or mental ex¬ 
amination by a physician. The order may be made 
only on motion for good cause shown and upon notice 
to the party to be examined and to all other parties and 
shall specify the time, place, manner, conditions, and 
scope of the examination and the person or persons by 
whom it is to be made. 

(b) Report of Findings. 

(1) If requested by the person examined, the party 
causing the examination to be made shall deliver to him 
a copy of a detailed written report of the examining 
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physician setting out his findings and conclusions. 
After such request and delivery the party causing the 
examination to be made shall be entitled upon request 
to receive from the party examined a like report of any 
examination, previously or thereafter made, of the same 
mental or physical condition. If the party examined 
refused to deliver such report the court on motion and 
notice may make an order requiring delivery on such 
terms as are just, and if a physician fails or refuses to 
make such a report the court may exclude his testimony 
if offered at the trial. 

Assuming that these provisions of the Federal Rules of Civil 
Procedure could be invoked in habeas corpus proceedings, 
which is doubtful, F. R. C. P. SI (a) (1) (2), the insuperable 
obstacle to invoking them in this case is that they do not con¬ 
stitute an enlargement of the forma pauperis statutes. It is 
obvious that the Rules contemplate examination of adverse 
parties, for a litigant who desires to have himself examined 
certainly does not need to invoke the power of a court if he is 
fortunate enough to be able to afford the comparative luxury 
of litigation. Insofar, then, as appellant contends that Rules 
35 (a) and (b) (1) enlarge the rights of persons proceeding in 
forma pauperis, his contention is untenable. Appellant’s 
counsel in the previous appeal in this case conceded that this 
contention was without merit in view of the detailed provisions 
of the Mental Health Act, Secs. 307 et seq.. Title 21, D. C. 
Code (1940). Brief for Appellant, pp. 17-19, De Marcos v. 
Overholser (App. D. C.) No. 8273, April Term. 1942. 

Secs. 832-836, inclusive, of Title 28, United States Code, 
provide certain rights to persons proceeding in forma pauperis 
in civil or criminal cases. The chief privilege afforded by this 
statute is to avoid prepayment of costs. The only provision 
requiring the United States to make disbursements on behalf 
of such litigants is that part of Sec. 832 which authorizes pay¬ 
ment by the United States of the expenses of printing the 
record on appeal in criminal cases. Sec. 834, among other 
things provides that “* * * witnesses shall attend as in 


/ 
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other cases, * * *” Sec. 836, however, provides “That 
the United States shall not be liable for any of the costs thus 
incurred.” It is readily apparent that these provisions of the 
statute do not authorize a court to obligate the United States 
for the payment of such extraordinary expenditures as fees for 
medical experts. The Supreme Court has recently held that 
the forma -pauperis statute, as amended, applies only to court- 
costs. Miller v. United States (U. S.) No. 76, decided December 
7, 1942, 11 U. S. L. Week 4052, 4053. See also United States 
ex rel. Estabrook v. Otis, 8 Cir., 18 F. (2d) 689 (1927); United 
States ex rel. McNeill v. Avis , 3 Cir., 108 F. (2d) 457 (1939); 
United States v. Fair, D. C. N. D. Cal., 235 F. 1015 (1916); 9 
Comptroller General 503 (1930) ; cf. 21 Comptroller General 
347 (1941). Fees for expert witness are no part of the costa* 
Robinson v. Rex et al., 5 Cir. 74 F. (2d) 930,932 (1935). 

It is true that one case has been found wherein a District 
Court allowed a defendant in a criminal case to employ a hand¬ 
writing expert at Government expense. United States v. Fox, 
D. C. S. D. N. Y., 19 F. Supp. 463 (1937). That case, however, 
involved a different statute, authorizing the subpoenaing of 
material witnesses for the defense at Government expense in 
criminal cases. The Court also noted that its action in author¬ 
izing the expenditure was apparently without precedent. 

If the statute does not authorize the payment by the United 
States of fees for expert witnesses, then that part of Sec. 832 
of Title 18, United States Code, which provides that “* * # 
witnesses shall attend as in other cases, * * *” must be 
considered in the light of the inherent power of a court to 
compel the attendance of witnesses. The sum total of the 
decisions seems to be that an expert witness may be compelled 
to appear by a court in meritorious cases and testify to facts 
within his knowledge as may any other witness, and may 
even be compelled to give his opinion based on such previously 
acquired knowledge of the facts, and may be compelled to do 
so as a public duty and for no other compensation than the 
regular statutory witness fee. Swope v. State, 145 Kan. 928, 
67 P. (2d) 416 (1937) (quoting VIII Wigmore, Evidence (2d 
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ed., 1940), p. 130, sec. 2203). Even this was doubted in United 
States v. Cooper et al., 21 D. C. 491,493 (1893). But an expert 
may not be compelled, as a public duty, to examine into the 
facts of the case and use his skill and knowledge in order that 
he may form an opinion to which he can testify. Boynton v. 
R. J. Reynolds Tobacco Co., D. C. D. Mass., 36 F. Supp. 593 
(1941) (referring to Massachusetts law); Mount v. Welch, 
118 Ore. 56S, 5S5, 247 P. 815, 821 (1926) (citing Rogers on 
Expert Testimony); Pennsylvania Co. for Insurance, etc. v. 
Philadelphia, 262 Pa. 439,105 At. 630 (1918); Swope v. State, 
145 Kan. 928, 67 P. (2d) 416, 419 (1937); People v. Barnes, 
111 Cal. App. 605. 295 P. 1045 (1931); Barnes v. Boatmen's 
National Bank of St. Louis, 348 Mo. 1032,1038,156 S. W. (2d) 
597, 601 (1941); People ex rel Deuel v. Shaw, (N. Y. Sup. Ct. 
App. Div.) 20 N. Y. S. (2d) 518 (1940). (Note) 2 A. L. R. 1576 
(1919). 

In this view of the matter, then, the most that a person 
proceeding in forma pauperis can demand by virtue of T. 18 
United States Code Sec. 832, providing that “* * * wit¬ 
nesses shall attend as in other cases, * # *” is the attend¬ 
ance of persons, including experts, who are in possession of 
some previously acquired knowledge of the facts. It may be 
that he can compel the attendance of experts to give their 
opinion where, by their previous connection or knowledge, 
they may be expected to have formed an opinion. But it 
would seem that a court is without power to compel, on behalf 
of such persons, experts to devote themselves to a study of the 
case for the purpose of forming and testifying to an opinion. 

Appellee does not wish to be put in the position of arguing 
absolutes, however, as cases may readily be imagined where a 
want of such powder in a court to compel the attendance of 
experts might result in a failure of justice. Appellee must con¬ 
fess that no statute or appropriation permitting a court to 
obligate the United States for such expenses can be found, and 
the cases seem to indicate that a court has no inherent power 
to command expert services on behalf of a litigant for no other 
compensation than the regular witness fee. But assuming that 
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such authority or power might exist, certainly it would not be 
exercised save in exceptionally meritorious cases, and could 
hardly be invoked on the facts of this case. 

We have here the case of a person who has been regularly 
committed after a finding of unsound mind by the Commission 
on Mental Health, and a jury trial had upon demand. The 
petition assumes that the experienced doctors of Saint Eliza¬ 
beths Hospital, who are thoroughly familiar with appellant’s 
condition, are incapable of objective judgment as to his con¬ 
dition. The petition also assumes that the hospital authori¬ 
ties will arbitrarily refuse to exercise their implied powers to 
release petitioner as improved. Sec. 21-320 D. C. Code (1940), 
or to discharge him as cured, 24 United States Code sec. 210, 
if in their judgment either condition should occur. Appellant 
has entirely failed to demonstrate even prima facie, that the 
court cannot rely on the expert testimony of the staff of Saint 
Elizabeths Hospital. 

II 


The trial court did not err in refusing to call a jury to try 
the issues in the habeas corpus proceeding 

“Insanity is not a crime and therefore the constitutional 
guaranty of jury trial is not applicable; * * *” to the trial 
of the issue of lunacy, itom/jv. Hall, 68 App. D. C. 350, 353, 
98 F ^(2dl 222. 225 n938)l Congress. however, has granted 
the privilege of demanding a jury trial as of right as a feature 
of the lunacy proceedings. Sec. 21-312, D. C. Code (1940). 
Habeas corpus proceedings, however, can hardly be said to be 
a part of the lunacy proceeding, although the Mental Health 
Act preserves it as a remedy whereby a person committed may 
secure his release or prove his sanity. Sec. 21-325, D. C. 
Code (1940). In Barry v. White, 62 App. D. C. 69, 64 F. (2d ) 
707, (1933) , this Court held that there was. no righ t to demand 
a jury trial of the issue of sanity in a habeas corpus proceeding. 

Petitioner relies on Federal Rules of Civil Procedure 38 (a) 
and (b) to establish his right to a jury trial. The Federal 
Rules of Civil Procedure, however, merely continue the right 
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to demand a jury trial as that right is guaranteed by the 7th 
Amendment or conferred by statute, and do not extend or 
enlarge that right to cases not heretofore triable by a jury. 
Fitzpatrick v. Sun Life Assurance Co. of Canada, D. C. D. N. J., 
IF. R. D. 713,4 Fed. Rules Serv. 38a.3, case 4 (1941); Friedman 
v. Boyarer, D. C. E. D. N. Y., 2 F. R. D. 376, 6 Fed. Rules Serv. 
38a.2, case 1 (1942). 

Federal Rule of Civil Procedure 39 (c), which appellant 
does not try to invoke, authorizes a court, upon motion or its 
own initiative, to call a jury for the purpose of trying issues 
not heretofore triable as of right by a jury. But even under 
this provision of the Rules, a jury trial may not be demanded 
as of right, and the denial by the court of a motion to employ 
such an advisory jury is purely discretionary and not subject 
to review\ “The Advisory Jury” 5 Fed. Rules Serv. 837, 838 
at note 3 and cases cited. 

Ill 

The Court did not err in refusing to appoint or authorize the 

employment of a stenographer to report the proceedings 

“There is no law* of the United States creating the position 
of official court stenographer and none requiring the report of 
any case, civil or criminal, and there is none providing for pay¬ 
ment for the services of a stenographer in reporting judicial 
proceedings.” Miller v. United States, (U. S.) No. 76, decided 
December 7, 1942, 11 U. S. L. Week 4052. Federal Rule of 
Civil Procedure 80, authorizing designation of an official court 
stenographer, has not enlarged the rights of litigants in this 
respect. Estabrook v. King, 8 Cir., 119 F. (2d) 607 (1941). 

CONCLUSION 

The petitioner’s demands for a jury trial and the services 
of a stenographer are obviously untenable. Appellee has been 
unable to discover that there is any law, appropriation, or in¬ 
herent powder in a court to appoint experts to make a study of 
appellant’s condition and testify thereto. Assuming that such 
a power might exist, the facts of the present case would not 
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warrant the exercise of that power. The fallacy of appellant’s 
entire argument is the assumption that the Federal Rules of 
Civil Procedure enlarge the forma pauperis statute. Appellee 
submits that the decision of the trial court was correct and 
should be affirmed. 

Respectfully submitted. 
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Assistant United States Attorney, 
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